SAM MOON CENTER
Alliance Town Center

Commercial Lease

FIVE GUYS
FAMOUS

BURGERS AND FRIES


TABLE OF CONTENTS
ARTICLE I.

DEFINITIONS AND CERTAIN BASIC PROVISIONS
1

ARTICLE II.

GRANTING CLAUSE
2

ARTICLE III

CONSTRUCTION AND ACCEPTANCE OF DEMISED PREMISES
2

ARTICLE IV

MONTHLY PAYMENT
3

ARTICLE V

COMMON AREA
3

ARTICLE VI

USE AND CARE OF PREMISES
4

ARTICLE VII

MAINTENANCE AND REPAIR OF PREMISES
5

ARTICLE VIII

ALTERATIONS
6

ARTICLE IX

LANDLORD'S RIGHT OF ACCESS; 

USE OF PARTS OF DEMISED PREMISES
6

ARTICLE X

SIGNS; STORE FRONTS
6

ARTICLE XI

UTILITIES
7

ARTICLE XII

INDEMNITY, PUBLIC LIABILITY INSURANCE AND FIRE 

AND EXTENDED COVERAGE INSURANCE
7

ARTICLE XIII

NON-LIABILITY FOR CERTAIN DAMAGES
8

ARTICLE XIV

DAMAGE BY CASUALTY
8

ARTICLE XV

SECURITY DEPOSIT
9

ARTICLE XVI

EMINENT DOMAIN
9

ARTICLE XVII

ASSIGNMENT AND SUBLETTING
10

ARTICLE XVIII

PROPERTY TAXES
11

ARTICLE XIX

DEFAULT OF TENANT AND REMEDIES
12

ARTICLE XX

LANDLORD'S LIEN
14
ARTICLE XXI

HOLDING OVER
15

ARTICLE XXII

SUBORDINATION
15
ARTICLE XXIII

MERCHANT'S ASSOCIATION
15
ARTICLE XXIV

NOTICES
15
ARTICLE XXV

LATE CHARGES
16

ARTICLE XXVI

MISCELLANEOUS
16
ARTICLE XXVII

ADDITIONAL PROVISIONS
17
SIGNATURE PAGE ………………………………………………………………………………………………………18

Commercial Lease
THE STATE OF TEXAS
§


§

COUNTY OF TARRANT
§

THIS lease, entered into this                        2010 by and between the Landlord and the Tenant hereinafter named.


ARTICLE I.


DEFINITIONS AND CERTAIN BASIC PROVISIONStc \l1 "ARTICLE I.
DEFINITION AND CERTAIN BASIC PROVISIONS
1.1
(a)
"Landlord":  SM Center Fort Worth LTD
(b)
Landlord's address: 2605 LBJ Fwy. Suite A, Dallas, TX 75234 

(c)
"Tenant": Monument Restaurants, LLC, a single purpose entity and authorized franchisee of Five Guys Famous Burgers and Fries. 
(d)
Tenant’s EIN number: 


(e)
Tenant's mailing address: 
(f)
Tenant's trade name: Five Guys Burger and Fries 

(g) 
Tenant's address in Shopping Center: 9180 North Freeway, Suite 528, Fort Worth, Texas 76177
(h)
“Demised Premises” is approximately 2,500 square feet (computed from measurements to the exterior of outside walls of the building and to the center of interior walls) plus adjacent patio seating area.  Such premises being shown and outlined on the plan attached hereto as Exhibit “1,” and being part of the Shopping Center situated upon the property described in Exhibit “A” attached hereto.  "Shopping Center" shall refer to the property described in Exhibit “A” together with such additions and other changes as Landlord may from time to time designate as included within the Shopping Center.

(i)
“Commencement Date” of this Lease shall be when Tenant has received all approved Licenses and Permits. Tenant agrees to open the Demised Premises to the public within One Hundred Twenty (120) day after Commencement Date but no later than March 1, 2012. 
(j)
“Lease Term" shall commence on the “Commencement Date” as defined in Section 1.1(i) and end One Hundred Twenty Four (124) months thereafter.

(k)
“Minimum Guaranteed Rental”: Payable in advance at the rate of $5,833.33per month ($28.00 per SF) beginning on the date Tenant opens for business but no later than One Hundred Twenty (120) days after Commencement Date. whichever is earlier, due on the first day of each and every month for Sixty (60) months and $6,416.67 ($30.80 per SF) beginning on the Sixty First (61) month for the next Sixty (60) months.    

(l)
“Minimum CAM, Insurance, and Tax Charge”: Payable in advance at the rate of $per month $1,093.75 ($5.25 per SF). “Minimum CAM, Insurance, and Tax Charge” includes the costs of “Common Area Maintenance” Payments as set forth in Article V, Insurance Escrow Payments as set forth in Article XII, and Tax Escrow Payments as set forth in Article XVIII.

(m)
Contemporaneously with the execution of this Lease, Tenant has paid to Landlord and Landlord hereby acknowledges the receipt of the sum of $0.00 to be applied as a Security Deposit as specified in Article XV.

(n)
Permitted use: Premises are to be used for the operations of Five Guys Famous Burgers & Fries Store, including sale of Five Guys products currently being sold in the majority of Five Guys locations under the Five Guys name and trademark and other products as of the date of the lease. Menu consist of Hamburgers, French Fries, Hot Dogs, Coke related drinks and Tea and no other use.  
1.2
The beginning monthly payment shall consist of the sum of:

“Minimum Guaranteed Rental” as set forth in

Article I, Section 1.1(k);







$5,833.33 
“Minimum CAM, Insurance, and Tax Charge” as set forth in

Article I, Section 1.1(l);







$1,093.75 

Monthly Payment Total:







$6,927.08 
1.3
Each of the foregoing definitions and basic provisions shall be construed in conjunction with other provisions of this Lease.


ARTICLE II.


GRANTING CLAUSEtc \l1 "ARTICLE II.
GRANTING CLAUSE
2.1
In consideration of the obligation of Tenant to pay rent and other charges as herein provided and in consideration of the other terms, covenants and conditions hereof, Landlord hereby demises and Leases to Tenant, and Tenant hereby takes from Landlord the Demised Premises as described in Article I, Section 1.1(g) TO HAVE AND TO HOLD said premises for the Lease term specified in Article I, Section 1.1(j), all upon the terms and conditions set forth in this Lease.


ARTICLE III.


CONSTRUCTION AND ACCEPTANCE OF DEMISED PREMISES tc \l1 "ARTICLE III.
CONSTRUCTION AND ACCEPTANCE OF DEMISED PREMISES 
3.1
Landlord shall deliver the space in “As Is” shell condition. Tenant shall proceed to construct its improvements upon the Demised Premises in compliance with the "Description of Tenant's Work" in Exhibit D attached hereto (provided by Tenant and approved by Landlord). Tenant shall complete construction and occupy the premises no later than November 1, 2011. Landlord shall pay $100,000.00 ($40.00 per SF) towards the finish out construction cost. Provided Tenant is not in default under this Lease and Landlord has received all required documents and certificates which are required under this Section 3.1, Landlord shall pay the Construction Allowance to Tenant within thirty (30) days after the last to occur of the following: (a) Landlord’s receipt from Tenant of (i) an architect’s certificate of substantial completion certifying that Tenant’s Work has been completed in accordance with all applicable laws and the construction documents approved by Landlord, and (ii) a copy of the certificate of occupancy, or similar certificate, evidencing acceptance of construction of the Premises by the appropriate governmental authorities having jurisdiction over the Shopping Center; (b) Landlord’s receipt of final invoices marked paid or other evidence reasonably satisfactory to Landlord confirming the total amount expended by Tenant for Tenant’s Work; (c) Landlord’s receipt of final lien waivers in a form reasonably acceptable to Landlord, covering the release of all mechanics’ and materialmen’s liens or potential mechanic’s and materialmen’s liens that could arise from the construction of Tenant’s Work from Tenant’s contractor and each person entitled to a lien under applicable law by virtue of contributing to Tenant’s Work; and (d) Tenant’s opening for business from the Premises to the public for the Permitted Use and under the Trade name, fully fixtured, stocked and staffed, and payment of first month’s Rent.  The Construction Allowance shall be used and applied by Tenant exclusively and solely to pay for leasehold improvements and fixtures to be attached to the Premises as a part of Tenant’s Work. Landlord agrees to make the above payment in two parts, one at 50% complete and the remaining 50% as described above.  

3.2
By initiating Tenant work in the Premises, Tenant shall be deemed to have accepted the premises and to have acknowledged that the premises comply with Landlord's covenants and obligations hereunder.  Tenant further agrees that, if requested by Landlord, Tenant will furnish Landlord with a written statement that Tenant has accepted the Premises and that Landlord has fully complied with Landlord's covenants and obligations hereunder.

3.3
Tenant agrees that following the Commencement Date, at the request of Landlord, Tenant will execute and deliver a recordable short form Lease containing the basic provisions of this Lease, acknowledging that Tenant has accepted possession, and reciting the exact Commencement Date and Termination Date of this Lease.


ARTICLE IV.

MONTHLY PAYMENTtc \l1 "ARTICLE IV.
MONTHLY PAYMENT
4.1
Monthly Payment, as specified in Article 1, Section 1.2, shall accrue hereunder from the Commencement Date, and shall be payable in check at the place designated for the delivery of notices to Landlord at the time of payment, without demand and without set-off or deduction, for any reason whatsoever, except as herein provided. Monthly Payment shall mean the sum of Minimum Guaranteed Rental in monthly installments in the amount specified in Article I, Section 1.1(k) plus Minimum CAM, Insurance, and Tax Charge as set forth in Article I, Section 1.1(l).

4.2
Tenant shall pay to Landlord the Monthly Payment in monthly installments in the amount specified in Article I, Section 1.2 above.  The first such monthly installment shall be due and payable on or before the first day of each succeeding calendar month during the hereby Lease term; provided that if the Commencement Date is a date other than the first day of a calendar month, there shall be due and payable on or before such date as Minimum Guaranteed Rental for the balance of such calendar month a sum equal to that proportion of the rent specified for the first full calendar month as herein provided, which the number of days from the Commencement Date to the end of the calendar month during which the Commencement Date shall fall bears to the total number of days in such month.


ARTICLE V.

COMMON AREAtc \l1 "ARTICLE V.
COMMON AREA
5.1
The "Common Area" is the part of the Shopping Center designated by Landlord from time to time for the common use of all Tenants, including among other facilities, hallways, parking lots, disposals, and other areas and improvements provided by Landlord for the common use of all Tenants, all of which shall be subject to Landlord's sole management and control and shall be operated and maintained in such manner as Landlord, in its discretion, shall determine.  Landlord reserves the right to change from time to time the dimensions and location of the Common Area as shown on Exhibit A, as well as the location, dimensions, identity and type of any building shown on Exhibit A and to construct additional buildings or additional stories on existing buildings or other improvements in the Shopping Center, and to eliminate buildings from the plan shown on Exhibit A, provided such changes do not reasonably interfere with Tenant's business.  Tenant, its employees, customers, subtenants, licensees and concessionaires shall have the nonexclusive right and license to use the Common Area as constituted from time to time, such use to be in common with Landlord, other Tenants of the Shopping Center and other persons permitted by Landlord to use the same, and subject to such reasonable rules and regulations governing use as Landlord may from time to time prescribe, including the designation of specific areas within the Shopping Center or in reasonable proximity thereto in which automobiles owned by Tenant, its employees, subtenants, licensees and concessionaires shall be parked.  Tenant will furnish to Landlord, upon request, a complete list of license numbers of all automobiles operated by Tenant, its employees, subtenants, licensees or concessionaires.  Tenant shall not solicit business or display merchandise within the Common Area, or distribute handbills therein, or take any action which would interfere with the rights of other persons to use the Common Area without the prior written consent of the Landlord.  Landlord may temporarily close any part of the Common Area for such periods of time as may be necessary to prevent the public from obtaining prescriptive rights or to make repairs or alterations.

5.2 Landlord shall construct, at its sole cost and expense, a hard surface parking area within the Shopping Center as shown on Exhibit A or in reasonable proximity thereto, it being expressly agreed, however, that in addition to the rights reserved to Landlord in Article 5, Section 5.1 above, Landlord may from time to time substitute for any parking area shown on Exhibit A other areas or parking facilities reasonably accessible to the Tenants of the Shopping Center, provided such substitutions do not unreasonably interfere with Tenant's business.

5.3 Tenant agrees to pay upon demand as additional rental, its proportionate share of the cost of operation and maintenance of the Common Area which may be incurred by Landlord in its discretion.  The Common Area Maintenance Charge includes, but is not limited to, the costs incurred for lighting, heating, air conditioning, water, sewerage, painting, cleaning, policing, inspecting, landscaping, repairing, replacing, guarding and protecting the Common Area of the shopping center.  Also included in the Common Area Maintenance Charge is an allowance in the amount of three percent (3%) of the total Minimum Guaranteed Rental amount for the Landlord's overhead, administrative, and management costs.  The Common Area Maintenance Charge also includes Tenant’s individual water bill, up to a reasonable amount as determined by Landlord, but does not include any of Tenant’s other individual utility or other expenses.  The proportionate share to be paid by Tenant of the cost of operation and maintenance of the Common Area shall be computed on the ratio that the total area of the Demised Premises bears to the gross leasable area of buildings within the Shopping Center from time to time.  Landlord shall make monthly or other periodic charges based upon the estimated annual cost of operation and maintenance of the Common Area, payable in advance but subject to adjustment after the end of the year on the basis of the actual cost for such year. Any such periodic charges shall be due and payable upon delivery of notice thereof.  The Minimum Common Area Maintenance Charge, subject to adjustment as provided herein, shall be included in the amount set out in Article I, Section 1.1(l).


ARTICLE VI.

USE AND CARE OF PREMISEStc \l1 "ARTICLE VI.
USE AND CARE OF PREMISES
6.1
The Demised Premises may be used only for the purpose or purposes in Article I, Section 1.1(n) above, and for no other purpose or purposes without the prior written consent of Landlord.  Tenant shall use in the transaction of business in the Demised Premises the trade name specified in Article I, Section 1.1(f) above and no other trade name.

6.2
Tenant shall not at any time leave the Demised Premises vacant, but shall in good faith continuously throughout the term of this Lease conduct and carry on in the entire Demise Premises the type of business for which the Demised Premises are Leased.  Tenant shall operate its business in an efficient, high class and reputable manner so as to produce the maximum amount of sales from the Demised Premises, and shall, except during reasonable periods for repairing, cleaning and decorating, keep the Demised Premises open to the public for business with adequate and competent personnel in attendance on all days and during all hours (including evenings) reasonably established by Landlord from time to time as store hours for the Shopping Center, and during any other day hours when the Shopping Center generally is open to the public for business, except to the extent Tenant may be prohibited from being open for business by applicable law, ordinance or government regulation.

6.3
Tenant shall not, without Landlord's prior written consent, keep anything within the demised premises for any purpose which increases the insurance premium costs or invalidates any insurance policy carried on the Demised Premises or other part of the Shopping Center.  Tenant shall pay as additional rental, upon demand of Landlord, any such increased premium cost due to Tenant's use or occupation of the Demised Premises.  All property kept, stored, or maintained within the demised premises by Tenant shall be at Tenant's sole risk.

6.4
Tenant shall not conduct within the Demised Premises any fire, auction, or bankruptcy sales.  Tenant shall not permit any objectionable or unpleasant odors to emanate from the Demised Premises, nor place or permit any radio, television, loud-speaker or amplifier on the roof or outside the Demised Premises or where the same can be seen or heard from outside the Demised Premises or in the Common Area, nor place an antenna, awning or other projection on the exterior of the Demised Premises; nor solicit business or distribute leaflets or other advertising material in the Common Area, nor take any other action which in the judgment of Landlord would constitute a nuisance or would disturb or endanger other Tenants of the Shopping Center or unreasonably interfere with their use of their respective premises, nor do anything which would tend to injure the reputation of the Shopping Center.

6.5 Tenant shall take good care of the Demised Premises and keep the same free from waste at all times.  Tenant shall keep the Demised Premises and sidewalk, parking spaces, loading areas, and areas adjacent to the Demised Premises neat, clean and free from dirt, rubbish, insects and pests at all times.  Tenant will store all trash and garbage within the area designated by Landlord for such trash pickup and removal and only in receptacles of the size, design and color from time to time prescribed by Landlord, arranging for the regular pickup of such trash and garbage and the cleaning of any grease traps at Tenant's expense.  Receiving and delivery of goods and merchandise and removal of garbage and trash and the cleaning of the grease trap shall be made only in the manner and in areas from time to time prescribed by Landlord.  Landlord may, at its sole option, arrange for collection of all trash and garbage and, should Landlord exercise such election, Tenant's proportionate share of the cost thereof will be part of its Common Area Maintenance Charge.  Tenant shall not operate an incinerator or burn trash or garbage within the Shopping Center.

6.6
Tenant shall maintain all display windows in neat, attractive condition, and shall keep all display windows, exterior electric signs and lights in front of the Demised Premises lighted from dusk until Midnight every day, including Sundays and holidays or as otherwise designated by Landlord.  In the event a directory sign is maintained by Landlord on the premises, and such sign is under the direct control of Landlord, Tenant's obligations to keep such signs lit are hereby waived, and Landlord may, at its sole option, light such signs at any such time.

6.7
Tenant shall include the address and identity of its business activities in the Demised Premises in all advertisements made by Tenant in which the address and identity of any similar local business activity of Tenant is mentioned.

6.8
Tenant shall procure, at its sole expense, any permits and licenses required for the transaction of business in the Demised Premises and otherwise comply with all applicable laws, ordinances and government regulations.


ARTICLE VII.

MAINTENANCE AND REPAIR OF PREMISEStc \l1 "ARTICLE VII.
MAINTENANCE AND REPAIR OF PREMISES
7.1
Landlord shall have no responsibility to maintain or repair any area of the Demised Premises.  All maintenance and repairs are the Tenant's sole responsibility.  In addition Landlord shall not be required to make any repairs occasioned by the act or negligence of Tenant, its agents, employees, subtenants, licensees and concessionaires.

7.2
Tenant shall furnish, maintain and replace all electric light bulbs, tubes and tube casings that are connected to its electrical service.

7.3
Tenant shall keep the Demised Premises in good, clean condition and shall, at its sole cost and expense, make all needed repairs and replacements, including replacement of cracked or broken glass, except for repairs and replacements required to be made by Landlord under the provisions of Article XIV and shall keep all plumbing units, pipes and connections free from obstruction and protected against ice and freezing.  If any repairs required to be made by Tenant hereunder are not made within ten (10) days after written notice delivered to Tenant for any loss or damage which may result to its stock or business by reason of such repairs, Tenant shall pay to Landlord immediately upon demand as additional rental hereunder the cost of such repairs plus fifteen percent (15%) of the amount thereof and failure to do so shall constitute an event of default hereunder.  At the expiration of this Lease, Tenant shall surrender the Demised Premises in good condition, reasonable wear and tear and loss by fire or other casualty excepted and shall surrender all keys for the Demised Premises to Landlord and shall inform Landlord of all combination on locks, safes and vaults, if any, in the Demised Premises.

7.4
Maintenance, repair and replacement, for any cause, of the air conditioning and heating equipment shall be Tenant's sole responsibility throughout the entire term of this Lease.  Tenant shall contract with an air conditioning service company acceptable to Landlord to perform such maintenance on the air conditioning and heating equipment as reasonably advisable.

7.5 At Landlord's option, to protect heating and air conditioning ("HVAC") equipment, Landlord may enter into a service contract covering Tenant's HVAC equipment, along with equipment of other Tenants in the Shopping Center, and periodic replacement of filters or other replaceable parts.  If Landlord enters such a service contract, the cost of such service will be included in Common Area Maintenance expense and will be payable by Tenants in the Shopping Center.
7.6
All contractors working for Tenant shall name Tenant and Landlord as an Additional Insured on insurance policy and issue a Waiver of Subrogation in favor of the Tenant and Landlord.


ARTICLE VIII.

ALTERATIONS

tc \l1 "ARTICLE VIII.
ALTERATIONS8.1
Tenant shall not make any alterations, additions or improvements to the Demised Premises without the prior written consent of Landlord, except for the installation of unattached, movable trade fixtures which may be installed without drilling, cutting or otherwise defacing the Demised Premises.  All alterations, additions, improvements and fixtures (other than unattached, movable trade fixtures) which may be made or installed by either party upon the Demised Premises shall remain upon and be surrendered with the Demised Premises and become the property of Landlord at the termination of this Lease, unless Landlord requests their removal in which event Tenant shall remove the same and restore the Demised Premises to its original condition at Tenant's expense.  Any linoleum, carpeting or other floor covering which may have been laid upon the floor of the Demised Premises is a permanent fixture and shall become the property of Landlord without credit or compensation to Tenant.

8.2
All construction work done by Tenant within the Demised Premises shall be performed in a good and workmanlike manner, in compliance with all government requirements, and the requirements of any contract or deed of trust to which the Landlord may be a part and in such manner as to cause a minimum of interference with other construction in progress and with the transaction of business in the Shopping Center.  Tenant agrees to indemnify Landlord and hold Landlord harmless against any loss, liability or damage resulting from such work.

8.3
Tenant agrees that all venting, opening, sealing, waterproofing, or any altering of the roof shall be performed by Landlord's roofing contractor at Tenant's expense and when completed Tenant shall furnish to Landlord a certificate from Landlord's roofing contractor that all such alterations approved by Landlord have been completed in accordance with the plans and specifications therefor approved by Landlord.


ARTICLE IX.

LANDLORD'S RIGHT OF ACCESS; USE OF PARTS OF DEMISED  PREMISEStc \l1 "ARTICLE IX.
LANDLORD'S RIGHT OF ACCESS; USE OF PARTS OF DEMISED  PREMISES
9.1
Landlord shall have the right to enter upon the Demised Premises at any reasonable time for the purpose of inspecting the same, or of making repairs to the Demised Premises, or of making repairs, alterations or additions to adjacent premises, or of showing the Demised Premises to prospective purchasers, lessees or lenders.

9.2
Use of the roof and the outer walls of the Demised Premises is reserved to Landlord, and Landlord shall have the right to use the land under the Demised Premises and the area above the bottom of the bar joists within the Demised Premises for conduits, pipes, and all other reasonable purposes.


ARTICLE X.

SIGNS; STORE FRONTStc \l1 "ARTICLE X.
SIGNS; STORE FRONTS
10.1
Tenant shall not, without Landlord's prior written consent, (a) make any changes to or paint the store front; (b) install any exterior lighting, decorations or paintings; or (c) erect or install any signs, window of door lettering, placards, decorations or advertising media of any type which can be viewed from the exterior of the Demised Premises, excepting only dignified displays of customary type for its display windows. All signs, decorations and advertising media shall conform in all respects to the sign criteria established by Landlord for the Shopping Center, and shall be subject to the prior written approval of Landlord as to construction, method of attachment, size, shape, height, lighting, color and general appearance.  All signs shall be kept in good condition and in proper operating order at all times.  Landlord reserves the right to designate a uniform type of sign for the Shopping Center to be installed and paid for by Tenant.  All store signs must meet Landlord’s specifications and approval before erected. 

10.2
Tenant agrees to have erected and/or installed and fully operative on or before the Commencement Date of this Lease all signs in accordance with Landlord's sign criteria.  The Tenant, upon vacation of the Demised Premises, or the removal or alteration of its sign for any reason shall be responsible for the repair, painting, and/or replacement of the building fascia surface where signs are attached.

10.3
Tenant shall pay its prorated cost of electricity if Tenant maintains a pylon sign.  Furthermore, Tenant waives any liability on the part of Landlord arising out of Tenant's use of a pylon sign and agrees to hold Landlord harmless from and against any liability arising out of Tenant's use of such sign.


ARTICLE XI.

UTILITIEStc \l1 "ARTICLE XI.
UTILITIES
11.1
Landlord agrees to cause to be provided the necessary mains, conduits, and other facilities necessary to supply water, electricity, telephone service and sewerage service to the Demised Premises, subject to any special provisions contained in Exhibit D, if therein.  Landlord shall not be responsible for providing any meters or other devices for the measurement of utilities supplied to the designated point of service.  Tenant shall at Tenant's sole cost and expense make application and arrange for the installation of all such meters or other devices.

11.2
Tenant shall promptly pay all charges for electricity, water, gas, telephone service, sewage service and other utilities furnished to the Demised Premises and shall promptly pay any maintenance charges therefor.  Landlord may, if it so elects, furnish one or more utility services to Tenant, and in such event Tenant shall purchase the use of such services as are tendered by Landlord, and shall pay on demand as additional rental the rates established therefor by Landlord which shall not exceed the rates which would be charged for the same services if furnished directly by the local public utility companies.  Landlord may at any time discontinue furnishing any such service without obligation to Tenant other than to connect the Demised Premises to the public utility, if any, furnishing such service.

11.3
Landlord shall not be liable for any interruption or failure whatsoever in utility services.


ARTICLE XII.

INDEMNITY, PUBLIC LIABILITY INSURANCE AND FIRE


AND EXTENDED COVERAGE INSURANCEtc \l1 "ARTICLE XII.
INDEMNITY, PUBLIC LIABILITY INSURANCE AND FIRE
AND EXTENDED COVERAGE INSURANCE
12.1
Landlord shall not be liable to Tenant or to Tenant's employees, agents or visitors, or to any other person or entity, whomsoever, for any injury to person or damage to or loss of property on or about the Demised Premises or the Common Area caused by the negligence or misconduct of Tenant, its employees, subtenants, licensees or concessionaires, or of any other person entering the Shopping Center under the express or implied invitation of Tenant, or arising out of the use of the premises by Tenant and the conduct of its business therein, or arising out of any breach or default by Tenant in the performance of its obligations hereunder or resulting from any other cause except Landlord's negligence, and Tenant hereby agrees to indemnify Landlord and hold it harmless from any loss, expense of claims arising out of such damage or injury.

12.2
Tenant shall procure and maintain throughout the term of this Lease a policy or policies of insurance, as its sole cost and expense, insuring both Landlord and Tenant, with Landlord and any mortgagee of Landlord’s interest in this Lease as additional insured with respect to liability insurance, and as “Mortgagee Loss Payee” with respect to property insurance against all claims, demands or actions arising out of or in connection with Tenant's use or occupancy of the Demised Premises, or by the condition of the Demised Premises, the minimums of such policy or policies to be in an amount not less than $2,000,000.00 with respect to Bodily Injury and Property Damage per occurrence, or such other limits as Landlord at its sole discretion shall determine, and to be written by insurance companies satisfactory to Landlord. Tenant is also required to carry sufficient insurance coverage for its property, stock, fixtures, and all improvements in the premises and for business interruption. Tenant shall obtain a written obligation on the part of each insurance company to notify Landlord and any Mortgagee of Landlord’s interest in this lease at least ten (10) days prior to cancellation of such insurance.  Such policies or duly executed certificates of insurance shall be promptly delivered to Landlord and renewals thereof as required shall be delivered to Landlord at least thirty (30) days prior to the expiration of the respective policy terms.  Tenant's failure to comply with the foregoing requirements relating to insurance shall constitute an event of default hereunder.  In addition to the remedies provided in Article XIX of this Lease, Landlord may, but is not obligated to obtain such insurance and Tenant shall pay to Landlord upon demand as additional rental the premium cost thereof plus interest at the rate of ten percent (10%) per annum from the date of payment by Landlord until repaid by Tenant.

12.3
        landlord and tenant agree and covenant that neither shall be liable to the other for any losses arising out of damage to or destruction of the demised premises, contents thereof, improvements therein or loss of business income – direct or contingent, whether or not such damage or destruction be caused by the negligence of either party or their agents, employees or visitors. notwithstanding any other provisions of this lease to the contrary, neither landlord nor tenant shall be liable to the other or to any insurance company (by way of subrogation or otherwise) insuring the other party for any loss or damage to any building, structure or other tangible property, or any resulting loss of income and benefits, even though such loss or damage might have been occasioned by the negligence of such party, its agents or employees if any such loss or damage is covered by insurance benefiting the party suffering such loss or damage or was required to be covered by insurance pursuant to this lease.  landlord and tenant shall require their respective insurance companies to include a waiver of subrogation provision in their respective policies in order to implement this.  landlord agrees to carry fire and extended coverage to the extent required by the lender.
12.4
Tenant agrees to pay upon demand as additional rental, its proportionate share of Landlord's cost of carrying "Insurance" (being fire and extended coverage, liability and rents insurance and such other insurance coverage and in such amounts as Landlord, shall reasonably determine) on the Shopping Center.  If Landlord elects to make such demand then during each month of the term of this Lease as then specified by Landlord, Tenant shall make a monthly escrow deposit with Landlord equal to 1/12 of its proportionate share of the Insurance on the Shopping Center, which will be due and payable for that particular year.  Tenant authorizes Landlord to use the funds deposited by him with Landlord to pay the cost of such Insurance.  Each Insurance Escrow Payment shall be due and payable at the same time and manner of the payment of Minimum Guaranteed Rental as provided herein.  The amount of the initial monthly Insurance Escrow Payment is based upon Tenant's proportionate share of the estimated Insurance on the Shopping Center for the year in question, and the monthly Insurance Escrow Payment is subject to increase or decrease as determined by Landlord to reflect an accurate monthly escrow of Tenant's estimated proportionate share of the Insurance.  The Insurance Escrow Payment account of Tenant shall be reconciled annually.  If the Tenant's total Insurance Escrow Payments are less than Tenant's actual pro rata share of the Insurance on the Shopping Center, Tenant shall pay to the Landlord upon demand the difference; if the total Insurance Escrow Payments are more than Tenant's actual pro rata share of the Insurance on the Shopping Center, Landlord shall retain such excess and credit it to Tenant's Insurance Escrow Payment account.  Tenant's proportionate share of the cost of insurance on the Shopping Center shall be computed by multiplying the cost of Insurance by a fraction, the numerator of which shall be the number of square feet of floor space in the Demised Premises and the denominator of which shall be the number of gross leasable square feet in the Shopping Center. All insurance deductible cost are included in CAM.

ARTICLE XIII.

NON-LIABILITY FOR CERTAIN DAMAGEStc \l1 "ARTICLE XIII.
NON-LIABILITY FOR CERTAIN DAMAGES
13.1
Landlord and Landlord's agents and employees shall not be liable to Tenant or any other person or entity whomsoever for any injury to person or damage to property caused by the Demised Premises or other portions of the Shopping Center becoming out of repair or by defect in or failure of equipment, pipes or wiring, or broken glass, or by the backing up of drains, or by gas, water, street, electricity or oil leaking, escaping or flowing into the Demised Premises.  Landlord shall not be liable to Tenant or any other person or entity whomsoever for any loss or damage that may be occasioned by or through the acts or omissions of other Tenants of the Shopping Center or of any other persons or entities whomsoever, excepting only duly authorized employees and agents of Landlord.


ARTICLEtc \l1 "Shopping Center or of any other persons or entities whomsoever, excepting only duly authorized employees and agents of Landlord.
ARTICLE XIV.

DAMAGE BY CASUALTY
14.1
Tenant shall give immediate written notice to Landlord of any damage caused to the Demised Premises by fire or other casualty.

14.2
In the event that the Demised Premises shall be damaged or destroyed by fire or other casualty insurable under standard fire and extended coverage insurance and Landlord does not elect to terminate this Lease as hereinafter provided, Landlord shall proceed with reasonable diligence and at its sole cost and expense to rebuild and repair the Demised Premises.  In the event (a) the building in which the Demised Premises are located shall be destroyed or substantially damaged by a casualty not covered by Landlord's insurance; (b) such building shall be destroyed or rendered untenantable to an extent in excess of fifty percent (50%) of the first floor area by a casualty covered by Landlord's insurance; or (c) the holder of a mortgage, deed of trust or other lien on the Demised Premises at the time of the casualty elects, pursuant to such mortgage, deed of trust or other lien, to require the use of all or part of Landlord's insurance proceeds in satisfaction of all or part of the indebtedness secured by the mortgage, deed of trust or other lien, then Landlord may elect either to terminate this Lease or to proceed to rebuild and repair the Demised Premises.  Landlord shall give written notice to Tenant of such election within sixty (60) days after the occurrence of such casualty and if it elects to rebuild and repair shall proceed to do so with reasonable diligence and its sole cost and expense.


ARTICLE XV.

SECURITY DEPOSITtc \l1 "ARTICLE XV.
SECURITY DEPOSIT
15.1
Pre-Commencement Date Obligations.  Tenant shall perform diligently such of its obligations contained in this Lease as are to be performed by it prior to the Commencement Date and shall complete its work on or before the date specified in Section 1.1(i).  Tenant shall also observe and perform all of its obligations under this Lease (except its obligations to pay Fixed Annual Minimum Rent, Percentage Rent, and its pro rata share of real estate taxes, and Common Area Costs) from the date upon which the Leased Premises are made available to Tenant for its work, until the Commencement Date.

15.2
Post-Commencement Date Obligations.  Concurrently with Tenant's execution of this Lease, Tenant has deposited with Landlord the sum specified in Section 1.1(m).  Said sum shall be held by Landlord as security for the faithful performance by Tenant of all the terms, covenants, and conditions of this Lease to be kept and performed by Tenant during the term hereof.  If Tenant defaults with respect to any provision of this Lease, including but not limited to the provisions relating to the payment of rent, Landlord may use, apply or retain all or any part of this security deposit for the payment of any rent or any other sum in default, or for the payment of any amount which Landlord may spend or become obligated to spend by reason of Tenant's default, or to compensate Landlord for any other loss or damage which Landlord may suffer by reason of Tenant's default.  If any portion of Security Deposit is so used or applied Tenant shall, within five (5) days after written demand therefor, deposit cash with Landlord in an amount sufficient to restore the Security Deposit to its original amount and Tenant's failure to do so shall be a default under this Lease.  Landlord shall not be required to keep the Security Deposit separate from its general funds, and Tenant shall not be entitled to interest on such Security Deposit.  If Tenant shall fully and faithfully perform every provision of this Lease to be performed by it, the Security Deposit or any balance thereof shall be returned to Tenant.


ARTICLE XVI.

EMINENT DOMAINtc \l1 "ARTICLE XVI.
EMINENT DOMAIN
16.1
If more than twenty percent (20%) of the floor area of the Demised Premises should be taken for any public or quasi-public use under any governmental law, ordinance or regulation or by right of eminent domain or by private purchase in lien thereof, this Lease shall terminate and the rent shall be abated during the unexpired portion of this Lease, effective on the date physical possession is taken by the condemning authority.

16.2
If less than twenty percent (20%) of the floor area of the Demised Premises should be taken as aforesaid, this Lease shall not terminate; however, the Minimum Guaranteed Rental payable hereunder during the unexpired portion of this Lease shall be reduced in proportion to the area taken, effective on the date physical possession is taken by the condemning authority.  Following such partial taking, Landlord shall make all necessary repairs or alterations within the scope of Landlord's Work as described in Exhibit D, if therein, necessary to make the Demised Premises an architectural whole.

16.3  
If any part of the Common Area shall be taken as aforesaid, this Lease shall not terminate, nor shall the rental payable hereunder be reduced, except that either Landlord or Tenant may terminate this Lease if the area of the Common Area remaining following such taking plus any additional parking area provided by Landlord in reasonable proximity to the Shopping Center shall be less than seventy percent (70%) of the area of the Common Area immediately prior to the taking.  Any election to terminate this Lease in accordance with this provision shall be evidenced by written notice of termination delivered to the other party within thirty (30) days after the date physical possession is taken by the condemning authority.

16.4  
All compensation awarded for any taking (or the proceeds of private sale in lieu thereof) of the Demised Premises or Common Area shall be the property of Landlord and Tenant hereby assigns its interest in any such award to Landlord.


ARTICLE XVII.

ASSIGNMENT AND SUBLETTINGtc \l1 "
ARTICLE XVII.
ASSIGNMENT AND SUBLETTING
17.1
Tenant shall not assign or in any manner transfer this Lease or any estate or interest therein, or sublet the Demised Premises or any part thereof, or grant any license, concession or other right to occupy any portion of the Demised Premises without the prior written consent of Landlord.  Any assignment, transfer, sublease or attempted assignment, transfer or sublease shall constitute a breach of this Lease and shall be subject to the provisions of Article XIX and the provisions herein.  Prior to consent of any sublease or assignment hereunder, Tenant shall provide Landlord and any mortgagee with a copy of proposed sublease or assignment.  Consent by Landlord to one or more assignment of subletting shall not operate as a waiver of Landlord's rights as to any subsequent assignments and subletting.  Notwithstanding any assignment or subletting, Tenant and any guarantor of Tenant's obligations under this Lease shall at all times remain fully responsible and liable for the payment of the rental herein specified and for compliance with all of its other obligations under this Lease.  In the event that the rental, due and payable by a subtenant (or a combination of the rental payable under this Lease, then Tenant, shall be bound and obligated to pay Landlord all such excess rental and other excess consideration within ten (10) days following receipt thereof by Tenant from such sublessee, assignee, licensee or other transferee, as the case may be.  In any event of assignment or subletting it is understood and agreed that all rentals paid to Tenant by an assignee or sublessee shall be received by Tenant in trust for Landlord, to be forwarded immediately to Landlord without offset or reduction of any kind, and Landlord may at its option collect directly from such assignee or subtenant all rents becoming due to Tenant under such assignment or sublease and apply such rent against any sums due to it by Tenant hereunder.  No direct collection by Landlord from any such assignee or subtenant shall release Tenant from the further performance of its obligations hereunder.

17.2
If Tenant is a corporation, limited liability company, or any other legal entity in which ownership is held in shares, membership interests or any similar instruments (hereinafter “Shares”), and if at any time during the term of this Lease, the person or persons who own a majority of either the outstanding voting Shares  or all outstanding shares of capital Shares of Tenant at the time of the execution of this Lease cease to own an majority of such Shares (except as the result of transfers by devise or descent) the loss of a majority of such shares shall be deemed as an attempted assignment of this Lease by Tenant and therefore subject in all respects to the provisions of Article XVII, Section 17.1 above.  The previous sentence shall not apply, however, if the outstanding voting Shares of Tenant are listed on a recognized security exchange or over-the-counter market.

17.3
In the event of the transfer and assignment by Landlord of its interest in this Lease and in the building containing the Demised Premises to a person expressly assuming Landlord's obligations under this Lease, Landlord shall thereby be released from any further obligations hereunder, and Tenant agrees to look solely to such successor in interest of the Landlord for performance of such obligations.  Any security given by Tenant to secure performance of Tenant's obligations hereunder may be assigned and transferred by Landlord to such successor in interest, and Landlord shall thereby be discharged of any further obligation relating thereto.

17.4
 Tenant shall not mortgage, pledge or otherwise encumber its interest in this Lease or in the Demised Premises.


ARTICLE XVIII.

PROPERTY TAXEStc \l1 "ARTICLE XVIII.
PROPERTY TAXES
18.1
Tenant shall be liable for all taxes levied against personal property and trade fixtures placed by Tenant in the Demised Premises.  If any such taxes are levied against Landlord or Landlord's property and if Landlord elects to pay the same or if the assessed value of Landlord's property is increased by inclusion of personal property and trade fixtures placed by Tenant in the Demised Premises and Landlord elects to pay the taxes based on such increase, Tenant shall pay to Landlord upon demand as additional rental that part of such taxes for which Tenant is primarily liable hereunder.

18.2
Tenant agrees to pay upon demand as additional rental, its proportionate share of all taxes, assessments and governmental charges of any kind and nature whatsoever (hereinafter collectively referred to as the "Taxes"), levied or assessed against the Shopping Center.  If Landlord elects to make such demand then during each month of the term of this Lease as then specified by Landlord, Tenant shall make a monthly escrow deposit with Landlord equal to 1/12 of its proportionate share of the Taxes on the Shopping Center, which will be due and payable for that particular year.  Tenant authorizes Landlord to use the funds deposited by him with Landlord under this Article XVIII, Section 18.2 to pay the Taxes levied or assessed against the Shopping Center.  Each Tax Escrow Payment shall be due and payable at the same time and in the same manner as the time and manner of the payment of Minimum Guaranteed Rental as provided herein.  The amount of the initial monthly Tax Escrow Payment is based upon Tenant's proportionate share of the estimated taxes on the Shopping Center for the year in question, and the monthly Tax Escrow Payment is subject to increase or decrease as determined by Landlord to reflect an accurate escrow of Tenant's estimated proportionate share of the Taxes.  The Tax Escrow Payment account of Tenant shall be reconciled annually. If the Tenant's total Tax Escrow Payments are less than Tenant's actual pro rata share of the Taxes on the Shopping Center shall be computed by multiplying the Taxes by a fraction, the numerator of which shall be the number of square feet of floor space in the Demised Premises and the denominator of which shall be the number of gross leasable square feet in the Shopping Center.

18.3
If Tenant should fail to pay any taxes, assessments, or governmental charges required to be paid by Tenant hereunder, in addition to any other remedies provided herein, Landlord may, if it so elects, pay such taxes, assessments, and governmental charges.  Any sums so paid by Landlord shall be deemed to be so much additional rental owing by Tenant to Landlord and due and payable upon demand as additional rental plus interest at the rate of ten percent (10%) per annum from the date of payment by Landlord until repaid by Tenant.

18.4
 (a)
If at any time during the term of this Lease, the present method of taxation shall be changed so that in lieu of the whole or any part of any taxes, assessments, levies, assessed or imposed on real estate and the improvements thereon, there shall be levied, assessed or imposed on Landlord a capital levy or other tax directly on the rents received therefrom and/or a franchise tax, assessment, levy or charge measured by or based, in whole or in part, upon such rents or the present or any future building or buildings on the Shopping Center, then all such taxes, assessments, levies or charges, or the part thereof so measured or based, shall be deemed to be included within the term "Taxes" for the purposes hereof.

(b)
Any payment to be made pursuant to this Article XVIII with respect to the real estate tax year in which the Lease commences or terminates shall bear the same ratio to the payment which would be required to be made for the full tax year as that part of such tax year covered by the term of this Lease bears to a full tax year.


ARTICLE XIX.

DEFAULT OF TENANT AND REMEDIEStc \l1 "ARTICLE XIX.
DEFAULT OF TENANT AND REMEDIES
19.1
The following events in addition to the other events of default as set out elsewhere in this Lease shall be deemed to be events of default by Tenant under this Lease:

(a)
Tenant shall fail to pay any installment of rental or any other expense demanded by Landlord as herein provided and such failure shall continue for a period of ten (10) days.

(b)
Tenant shall fail to comply with any term, provision or covenant of this Lease, other than the payment of rental or expenses demanded by Landlord and shall not cure such failure within ten (10) days after written notice thereof to Tenant.  However, if the default is of such character as to require more than ten (10) days to cure and Tenant shall fail to commence to do so within ten (10) days after receipt of such written notice and thereafter diligently proceed to cure such default, then in either such event, Landlord in addition to any other remedies Landlord may have pursuant to the provisions in Article XIX hereof, Landlord may cure such default and such expense shall be added to the rent otherwise due but any such default in and of itself shall not work as a forfeiture of this Lease.

(c)
Tenant or any guarantor of Tenant's obligations under the Lease shall become insolvent, or shall make a transfer in fraud of creditors, or shall make an assignment for the benefit of creditors.

(d)
Tenant or any guarantor of Tenant's obligations under this Lease shall file a petition under any section or chapter of Title 7 or Title 11 of the United States Bankruptcy Code, as amended from time to time or any similar federal or state laws now or later enacted for the relief of debtors, or Tenant or any guarantor of Tenant's obligations under this Lease shall be adjudged bankrupt or insolvent in proceedings filed against Tenant or any guarantor of Tenant's obligations under this Lease.

(e)
A receiver or Trustee shall be appointed for all Demised Premises or for all or substantially all of the assets of Tenant or any guarantor of Tenant's obligations under this Lease.

(f)
Tenant shall desert or vacate any portion of the Demised Premises.

(g)
Tenant shall do or permit to be done anything which creates a lien upon the Demised Premises.

(h)
The Business operated by Tenant shall be closed for failure to pay any state sales tax as required or for any other reason.

(i)
Upon the occurrence of any such events of default, Landlord shall have the option to pursue any one or more of the following remedies without any notice or demand whatsoever:

(1)
Terminate this Lease in which event Tenant shall immediately surrender the Demised Premises to Landlord and if Tenant fails to do so, Landlord may, without prejudice to any other remedy which he may have for possession or arrearage in rental, enter upon and take possession of the Demised Premises and expel or remove Tenant and any other person who may be occupying said premises or any part thereof, by force if necessary, without being liable for prosecution or any claim of damages therefor.

(2)
Enter upon and take possession of the Demised Premises and expel or remove Tenant and any other person who may be occupying said premises or any part thereof, by force if necessary, without being liable for prosecution or any claim for damages therefor with or without having terminated the Lease.

(3)
Enter upon the Demised Premises by force if necessary without being liable for prosecution or any claim for damages therefor, and do whatever Tenant is obligated to do under the terms of this Lease, and Tenant agrees to reimburse Landlord on demand for any expenses which Landlord may incur in thus effecting compliance with Tenant's obligations under this Lease, and Tenant further agrees that Landlord shall not be liable for any damages resulting to the Tenant from such action.

(4)
Alter all locks and other security devices at the Demised Premises without terminating this Lease.

19.2
Exercise by Landlord of any one or more remedies hereunder granted or otherwise available shall not be deemed to be an acceptance of surrender of the Demised Premises by Tenant, whether by agreement or by operation of law, it being understood that such surrender can be effected only by the written agreement of Landlord and Tenant.  No such alteration of locks or other security devices and no removal or other exercise of dominion by Landlord over the property of Tenant or others at the Demised Premises shall be deemed unauthorized or constitute a conversion, Tenant hereby consenting, after any event of default, to the aforesaid exercise of dominion over Tenant's property within the Demised Premises.  All claims for damages by reason of such re-entry and/or repossession and/or alteration of locks or other security devices are hereby waived, as are all claims for damages by reason of any distress warrant, forcible detainer proceedings or other legal proceedings or without the necessity for any legal proceedings, as Landlord may elect, and Landlord shall not be liable in trespass or otherwise.

19.3
In the event that Landlord elects to repossess the Demised Premises without terminating the Lease, then Tenant shall be liable for and shall pay to Landlord at the address specified for notice to Landlord herein all rental and other indebtedness accrued to the date of such repossession, plus rental required to be paid by Tenant to Landlord during the remainder of the Lease term until the date of expiration of the term as stated in Article I diminished by any net sums thereafter received by Landlord through reletting the Demised Premises during said period (after deducting expenses incurred by Landlord as provided in Article XIX, Section 19.4 hereof).  In no event shall Tenant be entitled to any excess of any rental obtained by reletting over and above the rental herein reserved.  Actions to collect amounts due by Tenant to Landlord as provided in this Article XIX, Section 19.3 may be brought from time to time, on one or more occasions without the necessity of Landlord's waiting until expiration of the Lease term.

19.4
In case of any event of default or breach by Tenant, Tenant shall also be liable for and shall pay to Landlord, at the address specified for notice to Landlord herein, in addition to any sum provided to be paid above, brokers' fees incurred by Landlord in connection with reletting the whole or any part of the Demised Premises; the reasonable costs of removing and storing Tenant's or other occupant's property; the costs of repairing, altering, remodeling or otherwise putting the Demised Premises into a condition acceptable to a new tenant or tenants, and all reasonable expenses incurred by Landlord in enforcing or defending Landlord's rights and/or remedies including reasonable attorneys' fees which shall be not less than ten percent (10%) of all sums then owing Tenant to Landlord.

19.5
If Tenant should fail to make any payment or cure any default hereunder within the time herein permitted, Landlord, without being under any obligation to do so and without thereby waiving such default, may make such payment and/or remedy such other default for the account of Tenant (and enter the Demised Premises for such purpose), and thereupon Tenant shall be obligated to, and hereby agrees, to pay Landlord, upon demand, all costs, expenses and disbursements (including reasonable attorneys' fees) incurred by Landlord in taking such remedial action.

19.6
In the event of any default by Landlord, Tenant's exclusive remedy shall be an action for damages (Tenant hereby waiving the benefit of any laws granting it a lien upon the property of Landlord and/or upon rent due Landlord), but prior to any such action Tenant will give Landlord written notice specifying such default with particularity, and Landlord shall thereupon have thirty (30) days in which to cure any such default.  Unless and until Landlord fails to so cure any default after such notice, Tenant shall not have any remedy or cause of action by reason thereof.  All obligations of Landlord hereunder will be construed as covenants, not conditions; and all such obligations shall be binding upon Landlord only during the period of its possession of the Shopping Center and not thereafter.

The term "Landlord" shall mean only the owner of the Shopping Center and for such time as such owner is the owner of the Shopping Center and in the event of the transfer by such owner of its interest in the Shopping Center, such owner shall thereupon be released and discharged from all covenants and obligations of the Landlord thereafter accruing, but such covenants and obligations shall be binding during the lease term upon each new owner for the duration of such owner's ownership.

Notwithstanding any other provision hereof, Landlord shall not have any personal liability hereunder.  In the event of any breach or default by Landlord in any term or provision of this Lease, Tenant agrees to look solely to the equity interest then owned by Landlord in the land and improvements which constitute the Shopping Center; however, in no event, shall any deficiency judgment or any money judgment of any kind be sought or obtained against any party Landlord.

19.7 In the event that Landlord shall have taken possession of the Demised Premises pursuant to the authority herein granted, then Landlord shall have the right to keep in place and use all of the furniture, fixtures and equipment at the Demised Premises, including that which is owned by or leased to Tenant at all times prior to any foreclosure thereon by Landlord or repossession thereof by any lessor or third party having a lien thereon.  Landlord shall have right to remove from the Demised Premises (without the necessity of obtaining a distress warrant, writ of sequestration or other legal process) all or any portion of such furniture, fixtures, equipment and other property located thereon and place same in storage at any premises within the County in which the Demised Premises is located; and in such event, Tenant shall be liable to Landlord for costs incurred by Landlord in connection with such removal and storage and shall indemnify and hold Landlord harmless from all loss, damage, cost, expense and liability in connection with such removal and storage.  Landlord shall also have the right to relinquish possession of all or any portion of such furniture, fixtures, equipment and other property to any person claiming to be entitled to possession thereof ("Claimant") who presents to Landlord a copy of any instrument represented to Landlord by Claimant to have been executed by Tenant (or any predecessor of Tenant) granting Claimant the right under various circumstances to take possession of such furniture, fixtures, equipment or other property, without the necessity on the part of Landlord to inquire into the authenticity of said instrument's copy of Tenant's or Tenant's predecessor's signature thereon and without the necessity of Landlord making any nature of investigation or inquiry as to the validity of  the factual or legal basis upon which Claimant purports to act; and Tenant agrees to indemnify and hold Landlord harmless from all cost, expense, loss, damage and liability incident to Landlord's relinquishment of possession of all or any portion of such furniture, fixtures, equipment or other property to Claimant.  The rights of Landlord herein stated shall be in addition to any and all other rights which Landlord has or may hereafter have at law or in equity; and Tenant stipulates and agrees that the rights herein granted Landlord are commercially reasonable.

ARTICLE XX
LANDLORD'S LIENtc \l1 "ARTICLE XX.
LANDLORD'S LIEN
20.1 TO SECURE THE PAYMENT OF ALL RENTAL AND OTHER SUMS OF MONEY DUE AND TO BECOME DUE HEREUNDER AND THE FAITHFUL PERFORMANCE OF THIS LEASE BY TENANT, TENANT HEREBY GIVES TO LANDLORD AN EXPRESS FIRST AND PRIOR CONTRACT LIEN AND SECURITY INTEREST ON ALL PROPERTY (INCLUDING FIXTURES, EQUIPMENT, CHATTELS AND MERCHANDISE) WHICH MAY BE PLACED IN THE DEMISED PREMISES, AND ALSO UPON ALL PROCEEDS OF ANY INSURANCE WHICH MAY ACCRUE TO TENANT BY REASON OF DESTRUCTION OF OR DAMAGE TO ANY SUCH PROPERTY.  SUCH PROPERTY SHALL NOT BE REMOVED THEREFROM WITHOUT THE WRITTEN CONSENT OF LANDLORD UNTIL ALL ARREARAGE IN RENTAL AND OTHER SUMS OF MONEY THEN DUE TO LANDLORD HEREUNDER SHALL FIRST HAVE BEEN PAID.  ALL EXEMPTION LAWS ARE HEREBY WAIVED IN FAVOR OF SAID LIEN AND SECURITY INTEREST.  THIS LIEN AND SECURITY INTEREST IS GIVEN IN ADDITION TO THE LANDLORD'S STATUTORY LIEN AND SHALL BE CUMULATIVE THERETO.  UPON THE OCCURRENCE OF AN EVENT OF DEFAULT, THIS LIEN MAY BE FORECLOSED WITH OR WITHOUT COURT PROCEEDINGS BY PUBLIC OR PRIVATE SALE, PROVIDED LANDLORD GIVES TENANT AT LEAST FIFTEEN DAYS NOTICE OF THE TIME AND PLACE OF SAID SALE, AND LANDLORD SHALL HAVE THE RIGHT TO BECOME THE PURCHASER, UPON BEING THE HIGHEST BIDDER AT SUCH SALE.  CONTEMPORANEOUS WITH THE EXECUTION OF THIS LEASE (AND IF REQUESTED HEREAFTER BY LANDLORD), TENANT SHALL EXECUTE AND DELIVER TO LANDLORD UNIFORM COMMERCIAL CODE FINANCING STATEMENTS IN SUFFICIENT FORM SO THAT WHEN PROPERLY FILED, THE SECURITY INTEREST THEREBY GIVEN SHALL THEREUPON BE PERFECTED.  IF REQUESTED HEREAFTER BY LANDLORD, TENANT SHALL ALSO EXECUTE AND DELIVER TO LANDLORD UNIFORM COMMERCIAL CODE FINANCING STATEMENT CHANGE INSTRUMENTS IN SUFFICIENT FORM TO REFLECT ANY PROPER AMENDMENT OF MODIFICATION IN OR EXTENSION OF THE AFORESAID CONTRACT LIEN AND SECURITY INTEREST THEREBY GRANTED.  LANDLORD SHALL, IN ADDITION TO ALL OF ITS RIGHTS HEREUNDER, ALSO HAVE ALL OF THE RIGHTS AND REMEDIES OF A SECURED PARTY UNDER THE UNIFORM COMMERCIAL CODE AS ADOPTED IN THE STATE OF TEXAS.


ARTICLE XXI.

HOLDING OVERtc \l1 "ARTICLE XXI.
HOLDING OVER
21.1
In the event Tenant remains in possession of the Demised Premises after the expiration of this Lease and without the execution of a new lease, it shall be deemed to be occupying said premises as a tenant from month-to-month at a rental equal to one hundred fifty percent (150%) of the rental herein provided and otherwise subject to all the conditions, provisions and obligations of this Lease insofar as the same are applicable to a month-to-month tenancy.


ARTICLE XXII.

SUBORDINATIONtc \l1 "ARTICLE XXII.
SUBORDINATION
22.1
Tenant accepts this Lease subject and subordinate to any mortgage, deed of trust or other lien presently existing or hereafter created upon the Demised Premises or the Shopping Center, and to any renewals and extensions thereof, but Tenant agrees that any such mortgagee shall have the right at any time to subordinate such mortgage, deed of trust or other lien to this Lease.  Landlord is hereby irrevocably vested with full power and authority to subordinate this Lease to any mortgage, deed of trust or other lien hereafter placed upon the Demised Premises or the Shopping Center, and Tenant agrees upon demand to execute such further instruments subordinating this Lease as Landlord may request, provided however, that upon Tenant's written request and notice to Landlord, Landlord shall use good faith effort to obtain from any such mortgagee a written agreement that the rights of Tenant shall remain in full force and effect during the term of this Lease so long as Tenant shall continue to recognize and perform all of the covenants and conditions of this Lease.


ARTICLE XXIII.

MERCHANT'S ASSOCIATIONtc \l1 "ARTICLE XXIII.
MERCHANT'S ASSOCIATION
23.1
In the event that Landlord shall organize a merchant's association composed of tenants in the Shopping Center, Tenant agrees that it will join, actively participate, and maintain current membership in such association, will pay such dues and assessments as may be fixed and determined from time to time by the association and will comply with such group advertising, reasonable bylaws, rules and regulations as may be adopted from time to time by the association.


ARTICLE XXIV.

NOTICEStc \l1 "ARTICLE XXIV.
NOTICES
24.1
Wherever any notice is required or permitted hereunder such notice shall be in writing.  Any notice or document required or permitted to be delivered hereunder shall be sent by United States mail, postage prepaid, Certified or Registered Mail, Return Receipt Requested, addressed to the parties hereto at the respective addresses set out in Article I, Section 1.1 above, or at such other addresses as they may have hereafter specified by written notice.

24.2
If and when included within the term "Landlord" as used in this Lease there is more than one person, firm or corporation, all shall jointly arrange among themselves for their joint execution of such notice specifying some individual at some specific address for the receipt of notices and payments to Landlord; if and when included within the term "Tenant" as used in this Lease there is more than one person, firm or corporation, all shall jointly arrange among themselves for their joint execution of such a notice specifying some individual at some specific address for the receipt of notices and payments to Tenant.  All parties included with terms "Landlord" and "Tenant" respectively, shall be bond by notices and payments given in accordance with the provisions of this Article to the same effect as if each had received such notice or payment.


ARTICLE XXV.

LATE CHARGEStc \l1 "ARTICLE XXV.
LATE CHARGES
25.1
Monthly Payment as outlined in Article IV are due on the first of each and every month. In the event Tenant fails to pay Landlord when due any installment of rental or other sums to be paid to Landlord, a late fee of $        .00 shall be due and payable to cover additional expenses which are not readily ascertainable and which has not been elsewhere provided for between Landlord and Tenant.  Failure to pay such charges upon demand therefor shall be an event of default hereunder as set forth in Article 19. Provision for such late charge shall be in addition to all other rights and remedies available to Landlord hereunder or at law or in equity and shall not be construed as liquidated damages or limiting Landlord's remedies in any manner.  In no event shall late charge be deemed to be interest and if it be deemed interest, then such late charge shall be at the maximum contractual rate of interest which could legally be charged in the event of a loan of such rental to the Tenant and shall continue to accrue continuously until the full payment of all amounts due and owing to the Landlord shall be paid.

25.2
If Tenant fails in two consecutive months to make Monthly Payments within ten (10) days after due, or should fail in four (4) or more months, whether consecutive or during the term of this Lease, to make rental payments within ten (10) days after due, Landlord, in order to reduce its administrative cost, may require by giving written notice to Tenant (in addition to any other remedies Landlord may have) that all future rental payments be made on or before the due date by cashier's check, certified check, or money order and that the delivery of Tenant's personal or corporate check will no longer constitute a payment of rent as provided in this Lease.  Any acceptance of a personal or corporate check thereafter by Landlord shall not be construed as a subsequent waiver of said rights.


ARTICLE XXVI.

MISCELLANEOUStc \l1 "ARTICLE XXVI.
MISCELLANEOUS
26.1
Nothing herein contained shall be deemed or construed by the parties hereto, nor by any third party, as creating the relationship of principal and agent or of partnership or of joint venture between parties hereof, it being understood and agreed that neither the method of computation of rental, nor any other provisions contained herein, nor any acts of the parties hereto, shall be deemed to create any relationship between the parties hereto other than the relationship of Landlord and Tenant.  Whenever herein the singular number is used, the same shall include the plural, and words of any gender shall include the other gender.

26.2
The captions used herein are for convenience only and do not limit or amplify the provisions hereof.

26.3
One or more waivers of any covenant, term or condition of this Lease by either party shall not be construed as a waiver of a subsequent breach of the same covenant, term or condition.  The consent or approval by either party shall not be construed as a waiver of a subsequent breach of the same covenant, term or condition.  The consent or approval by either party to or of any act by the other party requiring such consent or approval shall not be deemed to waive or render unnecessary consent to or approval of any subsequent similar act.

26.4
Whenever a period of time is herein prescribed for action to be taken by Landlord, Landlord shall not be liable or responsible for and there shall be excluded from the computation of any such period of time, any delays due to strikes, riots, acts of God, shortages of labor or materials, war, governmental laws, regulations or restrictions or any other causes of any kind whatsoever which are beyond the reasonable control of Landlord.  At any time when there is outstanding a mortgage, deed of trust or similar security instrument covering Landlord's interest in the Demised Premises, Tenant may not exercise any remedies for default by Landlord hereunder unless and until the holder of the indebtedness secured by such mortgage, deed of trust or similar security instrument shall have received written notice of such default and a reasonable time for curing such default shall thereafter have elapsed.

26.5
Landlord agrees that if Tenant shall perform all of the covenants and agreements, herein required to be performed by Tenant, Tenant shall subject to the terms of this Lease, at all times during the continuance of this Lease have the peaceable and quiet enjoyment and possession of the Demised Premises.

26.6
This Lease contains the entire agreement between the parties, and no agreement shall be effective to change, modify or terminate this Lease in whole or in part unless such agreement is in writing and duly signed by the party against whom enforcement of such change, modification or termination is sought.

26.7
Tenant warrants that it has had no dealing with any broker or agent in connection with the negotiation or execution of this Lease other than Landlord's broker, if any.  In the event any agent or broker other than Landlord's broker, if any, shall make a claim for a commission, or fee, Tenant shall be responsible for payment thereof and hereby indemnifies and holds Landlord harmless from such claim for commissions or fees.

26.8
Tenant agrees that it will from time to time, upon request by Landlord, execute and deliver to Landlord within five (5) days after demand therefor an Estoppel Certificate in Landlord's form certifying to Landlord and any Mortgagee of Landlord’s interest in this Lease that this Lease is unmodified and in full force and effect (or if there have been modifications, that the same is in full force and effect as so modified), and reciting the exact Commencement Date and Termination date of this Lease.

26.9
The laws of the State of Texas shall govern the interpretation, validity, performance and enforcement of this Lease.  If any provision of this Lease should be held to be invalid or unenforceable, the validity and enforceability of the remaining provisions of this Lease shall not be affected thereby.

26.10
The terms, provisions and covenants contained in this Lease shall inure to the benefit of and be binding upon the parties hereto and their respective heirs, successors in interest and legal representatives except as otherwise herein expressly provided.


ARTICLE XXVII.

ADDITIONAL PROVISIONStc \l1 "ARTICLE XXVII.
ADDITIONAL PROVISIONS
27.1
At the expiration of this lease, Tenant shall have the option to release the Demised Premises for two additional periods of sixty (60) months.  The rental amounts shall be $33.88 per SF for the first option and $37.27 per SF for the second option.
27.2
Common Area Maintenance and administrative charges (exclusive of Taxes and Insurance) shall not increase by more than 5% non-cumulative and non-compounded per year. 

27.3
Tenant shall be permitted to install One (1) small satellite dish on the roof if no cable television is available at a location approved by Landlord.

27.4
Tenant may install signs in and on the Premises to the maximum extent permitted by local law and shopping center guideline’s. Signage will be consistent with current signage program established by Tenant’s franchisor. Landlord may approve of and consent to the installation of the Tenant’s use and display of the then current Five Guys signs and awnings (size being up to 70 SF on the front elevations and up to 70 SF on the side elevations visible from a distance of  up to 80 yards, red, white and /or black signage with red awnings), subject to compliance with local sign regulations and shopping center quideline’s. Landlord will allow the Tenant to install typical Five Guys Standard Signs in the interior of the storefront windows per Five Guys Corporate Specs. 

27.5
Landlord will permit Tenant outdoor seating for a minimum of 24 chairs or as permitted by local codes and regulations at no additional cost. Tenant is responsible to maintain the area in a clean and save condition at all times. 

27.6
Landlord agrees not to sell, lease, let use or permit to be used any other property owned or controlled by it within the Building/Shopping Center now or any time during the period of the lease or extensions to any entity whose primary business is the sale of hamburgers weather freestanding or inline who exceed fifteen percent (15%) of food sales, such as Mooyah Burger, SmashBurger, Cheeburger Cheeburger and IN-N-OUT Burger.

This Lease consists of Pages 1-19, Exhibit 1, and Exhibit A.
Effective the date first written above.

LANDLORD:

 SM Center Fort Worth Ltd. 
By: Daniel Moon - Partner


___________________________________









Date:




TENANT:
By: 

___________________________________


Title:
Date:

